curious feature of the current controversy over the citation of foreign law 1 is that it appears to be a debate about citation.
Virginia Law Review
And what makes that so curious is that engaging in a debate about citation, or even seeming to care about citation, stands in such marked contrast to the current legal zeitgeist. Legal sophisticates these days worry little about the ins and outs of citation, tending instead to cast their lot with the legal realists in believing that the citation of legal authorities in briefs, arguments, and opinions is scarcely more than a decoration.
2 Citation may be professionally obligatory, the sophisticates grudgingly acknowledge, but it persists largely as an ornament fastened to reasons whose acceptance rarely depends on the assistance or weight of the cited authorities. So although learning the rules and practices of legal citation is necessary for speaking and writing the language of the law, it is a mistake to think that the cited authorities have very much to do with the substance of legal argument or the determination of legal outcomes.
With this dismissive attitude towards legal citation so prevalent, the focus of the debate on the citation to foreign (or, sometimes, international 3 ) law seems almost quaint. Interestingly, however, the debate over the propriety of citing to non-American legal authority arises at the same time as the permissibility of other forms of citation has been at the vortex of a number of equally heated controversies. One such controversy erupted a few years ago with the Eighth Circuit's panel decision in Anastasoff v. United States, 4 a case in which the court initially held unconstitutional a prohibition on the citation to (and precedential effect of) unpublished opinions on the grounds that the prohibition went beyond the court's judicial powers under Article III. Something of a firestorm ensued, Virginia Law Review [Vol. 94:1931 bated the relevance of Middlebury's decision to the question of permissible and impermissible citations to Wikipedia and other allegedly unreliable sources in academic legal work.
9
Although the renewed attention to the citation of authorities initially seems anachronistic or otherwise odd, on further reflection it may not be so surprising after all. The issue in these controversies, after all, is not one of citation. It is one of authority, and law is, at bottom, an authoritative practice, 10 a practice in which there is far more reliance than in, say, mathematics or the natural sciences on the source rather than the content (or even the correctness) of ideas, arguments, and conclusions. 11 And as long as this is so, then something as seemingly trivial as citation practice turns out to be the surface manifestation of a deeply important facet of the nature of law itself. It is not without interest and importance that lawyers and judges refer to the things they cite as authorities and that a brief is sometimes called a "memorandum of points and authorities."
12 These usages and many like them reinforce the point that citation practice is intimately connected with the authoritative core 9 See, e. (1991) . Advances in science and mathematics are themselves collaborative enterprises, with mathematicians and scientists often relying on the conclusions of trusted others. And although trust and authority are not identical, they share the characteristic of involving reliance on the conclusions of others under circumstances in which the relier has no first-hand reason to accept the conclusions. Yet although it is useful to recognize the role of authority and trust in science, Posner's basic point that authority looms far larger in law than in science seems nevertheless sound. 12 See, e.g., Cal. Ct. R. 5.118(a), 5.315; In re Schmidt, 114 P. of the idea of law. Rather than being little more than the characteristic form of legal jargon, the law's practice of using and announcing its authorities-its citation practice-is part and parcel of law's character. The various contemporary controversies about citation practice turn out, therefore, to be controversies about authority, and as a result they are controversies about the nature of law itself.
I. AUTHORITY 101
It may be useful to begin by reprising the conventional wisdom about the very idea of authority. According to this conventional wisdom, the characteristic feature of authority is its contentindependence. 13 The force of an authoritative directive comes not from its content, but from its source. And this is in contrast to our normal decisionmaking and reasoning processes. Typically, the reason for an action, a decision, or a belief is one that is grounded in the content of the reason. I eat spinach because it is good for me, and it actually being good for me is a necessary condition for it being a good reason. Similarly, when Judge Cardozo in MacPherson v. Buick Motor Co. held that privity was not a requirement for manufacturer liability to consumers, 14 that conclusion was a product of his belief that it was the most fair, efficient, or otherwise desirable approach. Had he not believed that to be true, he would not have reached the conclusion he did, just as I would not eat spinach if I did not believe it was good for me. tive content of a reason, but instead on its source. What matters is not what the reason says but where it comes from. So when an exasperated parent yells, "Because I said so!" to a child, the parent typically has tried to explain to the child why she should do her homework or why he should clean up his room. When these content-based or substantive reasons have been unavailing, however, the exasperated parent resorts to the because-I-said-so argument precisely to make clear that the child should do as told regardless of whether the child agrees with those substantive reasons. And in much the same fashion, a judge in a New York lower court subsequent to MacPherson then has an obligation to reach the same conclusion as Judge Cardozo even if she does not believe that doing away with the privity requirement in such cases is a good idea. Her obligation arises simply from the fact that Judge Cardozo in MacPherson said so. Like parents and judges of higher courts, those who are in authority typically rely, or at least can rely, on their role or position to provide reasons for their subjects to follow their rules, commands, orders, or instructions.
15 Sergeants and teachers, among others, will often try to induce their subordinates or students to understand and agree with the substantive reasons for doing this or that, but the essence of authority exists not because of substantive agreement on the part of the subject, but apart from it. Maybe the sergeant would like me to understand why I should have a sharp crease in my uniform pants, 16 and surely the teacher would like me to understand why I must memorize and recite a Shakespeare sonnet. But in both cases, and countless others, the authorities want it understood that I am expected to do what I am told just because of who told me to do it, even if I do not accept the underlying substantive reasons for so doing. Following H.L.A. Hart, we think of 15 That role or position may include the ability to impose the authority's will by force. It is not my topic here, but it is worth mentioning that the ability to be treated as an authority will often be backed up by force. It is important, however, not to confuse the idea of authority with the idea of legitimate authority nor to confuse the fact that a subject may treat a source as authoritative with the reasons why the subject may have chosen to do so. 16 On further reflection, probably not. In my experience, which in fact does include experience as a private in the United States Army, sergeants are vastly more interested in having their orders obeyed than in having the subjects accept or agree with the substantive reasons lying behind them.
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Authority and Authorities 1937 authority as content-independent precisely because it is the source and not the content of the directive that produces the reasons for following it. And so, when a rule is authoritative, its subjects are expected to obey regardless of their own evaluation of the rule or the outcome it has indicated on a particular occasion. It is highly controversial whether authority in this precise sense is a good idea and, if so, in what contexts. A longstanding body of thinking argues that it is irrational for an autonomous agent to do something she would not otherwise have done on the balance of substantive reasons just because a so-called authority says so. 17 If Barbara has decided after careful thought to spend her life as a lawyer rather than as a physician, why should she follow a different course just because her father has said so? When Sam has concluded that he would like to smoke marijuana because he believes it makes him feel good and has few side effects, is it rational for him to put aside his own best judgment in favor of that of police officers and politicians? When the sign says "Don't Walk" but there is no car in sight, does it make sense for me to stand obediently at the curb? 18 And when a judge has determined what she believes would be the best outcome in the case before her, can it be rational for her to make a contrary ruling solely because a bare majority of judges of a higher court has come to a different conclusion in a similar case? Authority may be ubiquitous in our lives, but for generations its basic soundness has been an object of persistent challenge. 19 Yet although authority has long been criticized, it has for 17 See, e.g., Heidi M. For my purposes here, the ultimate rationality (or not) of authority from the perspective of the subject is not the issue, 26 because there can be little doubt that authority exists, apart from the question of its desirability. We understand what authority is, and we can identify instances of its effect, even as we disagree about its normative desirability and the extent of its empirical prevalence in real-world decisionmaking. And thus we understand that authority provides reasons for action by virtue of its status and not by virtue of the intrinsic or content-based soundness of the actions that the authority is urging.
It is logically possible for those in authority-authorities-to prescribe only those actions that their subjects would have selected on the balance of substantive reasons even without the authoritative directive, but such a possibility is too fantastic to be taken seriously. As a practical matter, the universe of actual authoritative directives will encompass at least some decisionmaking occasions in which a subject who accepts an authority will have an authoritybased and content-independent reason for doing something other than what that subject would otherwise have thought it correct to do. And also as a practical matter, these authoritative directives will sometimes be dispositive, thus requiring a subject actually to do or decide something other than what she would have done or decided in the absence of the authoritative directive. So although a source can be the repository of wisdom, experience, or information, when a source is authoritative it provides a potentially determinative reason for a decision other than the decision that the subject might have made after taking into account all of the knowledge, wisdom, and information she can obtain from herself or others. There is a key difference between learning how to do something from a book and taking something in that same book as correct just because it is in the book, 27 and it is precisely this distinc- 26 Even if deference to authority is irrational from the perspective of the subject, imposition of authority may still be rational from the perspective of the authority. 27 I (mostly) learned how to play bridge from a book, and I initially learned from a book why it is generally not a good idea to lead away from a king. But if I am now asked why it is a bad idea to lead away from a king, I can give a substantive reason Virginia Law Review [Vol. 94:1931 tion that is captured by the concept of authority and by the differentiation between substantive and content-independent reasons.
II. IS "PERSUASIVE AUTHORITY" AN OXYMORON?
With the basic concept of authority as necessary background, we can turn to the legal authorities that pervade and shape the formal discourse of the law. These authorities are not all of one type, however, and mandatory (or binding) authorities are commonly distinguished from persuasive authorities. 28 Mandatory authorities, according to the standard account drummed into the minds of lawyers from their first year of law school on, are ones that bind a court to follow them, as in the case of the obligation of a lower court in New York to follow Judge Cardozo's decision in MacPherson solely because lower courts are bound to obey the decisions of higher courts in the same jurisdiction. 29 And this binding obligation to follow the decision of a higher court (or an earlier decision of the same court, when a strong norm of stare decisis exists) is in contrast, so it is said, with a court's discretion to choose whether to follow a persuasive authority, such as a decision of a court in another jurisdiction or a so-called secondary authority like a treatise or law review article. A court may choose to follow such a decision or to rely on the conclusions in a secondary authority, but, unlike a court that is under an obligation to follow the decision of a higher court in the same jurisdiction, here a court is conventionally understood to be following only those decisions or conclusions whose reasoning the court finds persuasive. And thus proponents of the use of foreign law, for example, often argue that those who oppose its use seem to be making much ado about very little, because there and need not and would not say, "Because Eddie Kantar in his book on bridge defense says so." But if I am asked why it is a good idea to hold a golf club so that the angle between my right thumb and forefinger is aimed at my right shoulder, I can do no better than to say that this rule is in all of the golf instruction books I have ever read. 28 
2008]
Authority and Authorities 1941 is certainly no binding obligation for any court to follow a decision from another jurisdiction, whether domestic or foreign.
30
Yet perhaps this response is a bit too quick, and perhaps the fundamental distinction between binding and persuasive authority is deeply misguided. For once we understand that genuine authority is content-independent, we are in a position to see that persuasion and acceptance (whether voluntary or not) of authority are fundamentally opposed notions. To be persuaded that global warming is a real problem is to accept that there are sound substantive reasons supporting these conclusions and thus to have no need for authoritative pronouncements in reaching those conclusions. When a scientist reaches the conclusion that global warming is a problem, she does not do so because seven Nobel Prize winners have said it is so but because her own scientific knowledge or investigation justifies that conclusion. 31 But when I conclude that global warming is a problem, I reach that conclusion not because I genuinely know that it is correct, for I have no authorityindependent way of knowing. Rather, my conclusion is based on the fact that it is consistent with what various scientists whose authority I recognize and accept have said.
32 Thus, it is not that I am persuaded that global warming is a problem. Rather, I am persuaded that people whose judgment I trust are persuaded that global warming is a problem. At times we may have both substantive and content-independent reasons for believing the same thing, but it remains crucial to recognize that the two are fundamentally different. 30 See Jackson, supra note 1, at 114; Saunders, supra note 1, at 101; see also Tushnet, supra note 1, at 25 (noting that the real controversy over citation to foreign law is about "the relevance" of such references).
31 But see supra note 11. 32 It is characteristic of law and many other domains of authority that the system often tells the subjects who (or what) the authorities are, and thus the subject is not required (or entitled) to decide whether a given authority is entitled to source-based and content-independent deference. But in other contexts, including those in which the subject must decide whether to defer to an authority or must decide which of multiple authorities is entitled to deference, there arises the interesting question of how much knowledge the subject needs in order to defer to someone with greater knowledge. See Scott Brewer, Scientific Expert Testimony and Intellectual Due Process, 107 Yale L.J. 1535, 1582-85 (1998). This problem, which is characteristic of the issue of expert testimony, will be dealt with more extensively later in this Section. See infra note 58 and accompanying text. Virginia Law Review [Vol. 94:1931 The distinction is the same in law. 33 It is one thing to conclude that the best theory of freedom of speech permits speakers to advocate racial hatred. It is quite another to say that advocating racial hatred is constitutionally protected in the United States because the Supreme Court said so (more or less) in Brandenburg v. Ohio.
34
Here the contrast is the same as between the scientists and me with respect to global warming. A decision driven by the intrinsic or substantive reasons for a conclusion is very different from one based solely on authority, plain and simple. Those who accept scientific authority (which scientists rarely but not never do 35 ) will accept that global warming is a problem even if their own authorityindependent reasoning leads to a different conclusion. Likewise, a lower court judge who accepts the authority of precedent (from a higher court) and a Supreme Court Justice who accepts the authority of previous Supreme Court decisions (according to the principle of stare decisis) are expected to conclude that advocacy of racial hatred is constitutionally protected even if they believe that such a conclusion is legally erroneous. But now we can see just how curious the ubiquitous references to persuasive authority turn out to be. It is true that standard texts on legal research, legal method, and legal writing almost invariably distinguish between binding-or mandatory-and persuasive authority. 37 But if an agent is genuinely persuaded of some conclusion because she has come to accept the substantive reasons offered for that conclusion by someone else, then authority has nothing to do with it. Conversely, if authority is genuinely at work, then the agent who accepts the authoritativeness of a directive need not be persuaded by the substantive reasons that might support the same conclusion. As with the parent saying, "Because I said so," authority is in an important way the fallback position when substantive persuasion is ineffective. And thus being persuaded is fundamentally different from doing, believing, or deciding something because of the prescriptions or conclusions of an authority. But if this is so, then the very idea of a persuasive authority is selfcontradictory, for persuasion and authority are inherently opposed notions. 38 A judge who is genuinely persuaded by an opinion from another jurisdiction is not taking the other jurisdiction's conclusion as authoritative. Rather, she is learning from it, and in this sense she is treating it no differently in her own decisionmaking processes than she would treat a persuasive argument that she has heard from her brother-in-law or in the hardware store. Conversely, the judge who decides to treat a decision from another jurisdiction as worthy of following because of its source and not its is false under proper analysis must nonetheless be held to be true . . . ."). Although in this Article I do not directly engage the questions whether the Supreme Court should or does follow its own previous decisions even when it thinks them mistaken, the debate about stare decisis underscores the importance of understanding the concept of authority which undergirds these debates. 37 See sources cited supra note 28. 38 "If the precedent is truly binding on [the judge], and if he loyally accepts the principle of stare decisis, he will not even pause to consider what substantive reasons may be given for an opposite decision." Atiyah, supra note 36, at 20; see also Fuller, supra note 33, at 377. Virginia Law Review [Vol. 94:1931 content is treating it as authoritative and need not be persuaded by the substantive reasons that might have persuaded the court that reached that decision. Thus, the fundamental contrast between persuasion and authority renders the term "persuasive authority" self-contradictory. The use of a source can be one or the other-it can be persuasive or it can be authoritative-but it cannot be both at the same time.
Although courts often cite legal sources because they are genuinely and substantively persuaded, many-perhaps even mostjudicial uses of so-called persuasive authority seem to stem from authority rather than persuasion. In Thompson v. Oklahoma, one of the earlier juvenile death penalty cases, for example, the plurality opinion of Justice Stevens reinforced its judgment by the fact that the Court's outcome was "consistent with the views that have been expressed by respected professional organizations, by other nations that share our Anglo-American heritage, and by the leading members of the Western European community."
39 Similarly, in Roper v. Simmons, Justice Kennedy's opinion for the Court referred to the fact that there was "'virtual unanimity'" 40 among other nations on the question of the death penalty for juveniles and explained that the Court's conclusion was consistent with the "overwhelming weight of international opinion."
41 This is not the language of persuasion; it is the language of authority. It is the very actions of the other nations, and not their justifications for those actions, that add weight to the Court's conclusion; 42 and the fact that the actual reasoning of these other courts and nations is not described at all in the opinion adds credence to this interpretation. 43 It is simply the conclusion that other nations have reached that is supposed to make a difference. 41 Id. at 578. 42 I do not make the claim that such sources are typically outcome-determinative. Rather, the claim is that their authority as authority is used to strengthen a conclusion reached on other grounds or as one factor among several, which in combination produce the following court's conclusion. 43 See Young, supra note 1, at 155-56 (arguing that the absence of discussion of reasoning of other courts shows that Supreme Court is deferring to foreign opinion).
Taking so-called persuasive authority as authoritative rather than persuasive is by no means peculiar to the issue of foreign law. In referring to the law of other jurisdictions, American courts persistently refer to the "weight of judicial opinion," 44 the "consensus of the courts,"
45 the "consensus of judicial opinion," 46 what the "majority" of courts in other jurisdictions have done, 47 or what "most courts have held." 48 Courts do not always use the language of authority, to be sure, and on occasion talk of having been "persuaded by the reasoning" of a court in another jurisdiction. 49 But such uses seem considerably less frequent. As should be apparent, the task of determining the exact percentage of optional sources cited because of their authoritativeness versus those cited because of their persuasiveness is too daunting even to comprehend. But it seems apparent even without a systematic empirical examination that, with respect to a vast number of uses of so-called persuasive authority, persuasion seems to have very little to do with it. It is not that courts follow these optional sources because they are persuasive; rather, courts follow them because of their very existence.
Widespread judicial practice, therefore, appears to support the conclusion that persuasion is rarely part of the equation when persuasive authorities are being used. Yet although at first glance the idea of persuasive authority seems to be as empirically inaccurate as it is conceptually oxymoronic, the matter may not be quite so simple. Because the concept of persuasive authority is traditionally offered in opposition to the concept of mandatory authority, the distinction between the two hinges on whether the decisionmaker has a choice to use the authority. And here the contributions of Ronald Dworkin can be instructive. When Dworkin distinguishes rules from principles, 50 he relies in part on the fact that the judge must apply 51 a rule that applies to the facts at hand but has a choice about whether to apply a principle. Both rules and principles have scopes-they apply by their own terms to some but not all acts and events.
52 But under Dworkin's distinction, the defining characteristic of a rule is that it must be applied whenever its triggering acts or events occur, while principles are never mandatory in this sense, even if it appears on their face that they apply to the matter at hand.
The value of Dworkin's analysis for our purposes here has little to do with any alleged distinction between rules and principles. Rather, Dworkin helps us grasp a valuable distinction between seemingly applicable authorities that must be applied and other seemingly applicable authorities whose application is optional and not obligatory. Transposing Dworkin's distinction between mandatory rules and less mandatory principles to the question of authority encourages us to distinguish mandatory from optional authorities. And "optional," 53 rather than "persuasive," seems a word much better suited to capturing the distinction we are after between that which must be used and that which may be ignored. A judge in the Southern District of New York is required to follow Second Circuit and Supreme Court decisions but is not required to follow or even notice the conclusions of the Eastern District of New York, the New York Court of Appeals, the Third Circuit, 50 See Ronald Dworkin, Taking Rights Seriously 23-28 (1977). 51 Although Dworkin initially appeared to suggest that the obligation to follow a rule was a conclusive one, he has been frequently criticized for collapsing the distinction between the obligation to use a source and the obligation to treat it as conclusive. Wigmore on Evidence, the Harvard Law Review, the High Court of Australia, the Constitutional Court of South Africa, or the European Court of Human Rights. Yet, although the Southern District judge may ignore all of the items on this list of optional authorities without fear of sanction, she is permitted by the applicable professional norms to use them, in a way that she is not permitted, for fear of criticism and professional embarrassment if nothing else, to provide citations to astrology, private conversations with her brother, articles in the National Enquirer, and (slightly more controversially) the Bible. 54 This much may appear banal, but a much more difficult and important question remains. If a court is not required to cite or use secondary authority, or authority from another jurisdiction-if the use of optional authorities is nonmandatory but nevertheless permissible-then on what basis does a judge select an optional authority? And is there anything at all authoritative about an optional authority whose use is solely at the discretion of the judge? The decisionmaker may select the optional authority because she is persuaded by the substantive reasons the authority offers in support of its conclusion, but we understand then that the authority is not being used as an authority. As such, little would differentiate the genuinely persuasive opinion of a court located in a different jurisdiction from the genuinely persuasive opinion of the judge's father-in-law. Moreover, when a judge is actually persuaded by the decision of another jurisdiction, whether foreign or domestic, we would expect the judge to explain both the reasoning of that other jurisdiction as well as the reasons why she found it persuasive. 55 Good manners and perhaps the desire to give research direction to others will typically counsel the judge to acknowledge the source of 54 Indeed, it may be that in legal decisionmaking generally the distinction between impermissible and permissible sources (and outcomes) is even more important than the distinction between mandatory and optional sources (and outcomes). And that is because the entire shape of legal argument is determined by what sources can and cannot be used, whereas the distinction between mandatory usable sources and optional usable sources, while undoubtedly important, does not have the same discourse-shaping importance. For related observations in the context of "on the wall" and "off the wall" arguments, what she has now taken on as her ideas and conclusions. The citation to the decision of another jurisdiction in these circumstances will accordingly not be a citation to authority as we now understand the idea of authority but will instead be the judicial equivalent of an academic paper that gives credit to the origins of the author's own thinking.
If an optional source of guidance is selected because of the substantive, first-order soundness of the source's reasoning, then the source, even if by tradition and convention we label it as an "authority," is not being used as an authority. But although that conclusion makes the idea of a persuasive authority once again appear self-contradictory, there remains still another possibility. At times, optional authorities are selected as authorities because the selector trusts the authority as an authority even if the selector does not agree with the conclusion or, more likely, believes herself unreliable in reaching some conclusion. So although a Tenth Circuit judge is under no obligation in a securities regulation case to rely on conclusions reached by the Second Circuit or found in the pages of the Loss and Seligman treatise on securities regulation, 56 the judge might believe her own judgments about securities matters sufficiently unreliable that she would prefer to rely on a court or commentator she believes to be more expert. This could even be true if she perceives herself as having little ability to evaluate the soundness of the authority's conclusions and, indeed, even if she suspects that the authority's conclusions are erroneous. The Tenth Circuit judge who looks to the Second Circuit for guidance in securities cases 57 is like a trial court relying on expert testimony or any other novice relying on expertise. And in such cases the decisionmaker is not so much persuaded by the expert's reasons and argu- 
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Authority and Authorities 1949 ments as by (the decisionmaker's inexpert evaluation of 58 ) the expert's expertise, an expertise that operates in a genuinely authoritative manner.
Insofar as this picture of expertise-influenced selection of optional authorities is accurate, then an optional authority is genuinely authoritative when the selector of the authority is not (necessarily) persuaded by what some nonmandatory source says, but is (inexpertly) persuaded that the optional source is more likely reliable than the selector herself. 59 So although a judge of the Southern District of New York is required to follow Second Circuit rulings he thinks wrong even if he thinks that the judges of the Second Circuit are morons, there are other circumstances in which a judge defers to an authority not because he is persuaded by the authority's conclusions or reasons but by the fact that the authority is an authority. In such circumstances, relying on the authority is genuinely optional and not mandatory, but it is nevertheless true that the reliance or obedience that ensues is one that is contentindependent and, as such, an example of authentic authority.
Although optional authorities are often used in just this genuinely authoritative fashion, they are also employed frequently in a manner that hovers between the authoritative and the substantive. When a lawyer in a brief, a judge in an opinion, or a scholar in a law review article makes reference to an authority, it is often done to provide alleged "support" for some proposition. But the idea of "support" here is an odd one. The cited authority is often not one that supports the proposition in question any more than some other authority might negate it. 60 And this makes the use of an authority as "support" a peculiar sense of authority, because the set of authorities does not necessarily point in one direction rather 58 See Brewer, supra note 32, at 1538-39 (noting the difficulties nonexpert judges and juries face when deciding between competing experts).
59 Legal philosophers will recognize the affinity between this account and the "service conception" of authority developed by Joseph Raz. See, e.g., Raz, supra note 10; Raz, supra note 25; Joseph Raz, Practical Reason and Norms 62-65 (2d ed. 1990). 60 There is an ethical obligation for lawyers to cite to directly contrary controlling authority, see Model Rules of Prof'l Conduct R. 3.3(a)(2) (2007), but even apart from the significant qualifications provided by "directly" and "controlling," the obligation is one that is hardly universally followed. See Roger J. Miner, Lecture, Professional Responsibility in Appellate Practice: A View from the Bench, 19 Pace L. Rev. 323, 331 (1999) . Virginia Law Review [Vol. 94:1931 than another. Nevertheless, the conventions of legal citation do not appear to require only strong (authoritative) support. Rather, the conventions seem to require that a proposition be supported by a reference to some court (or other source) that has previously reached that conclusion, even if other courts or other sources have reached a different and mutually exclusive conclusion, and even if there are more of the latter than the former. Thus, to support a legal proposition with a citation is often only to do no more than say that at least one person or court has said the same thing on some previous occasion. When this kind of support appears in a law review article, it serves little purpose other than to acknowledge the provenance of an idea, and thus to think of the authority as supporting a conclusion is rather tenuous. But perhaps such support has greater import when it appears in a brief or judicial opinion. The requirement of at least some modicum of support reflects not only law's intrinsically authoritative nature but also law's inherent conservatism (in the non-political sense of that word). That is, a legal argument is often understood to be a better legal argument just because someone has made it before, and a legal conclusion is typically taken to be a better one if another court either reached it or credited it on an earlier occasion. The reference to a source in this context rarely refers to one that is more persuasive or authoritative than one that could be marshaled for an opposing proposition, but instead appears to be the legal equivalent of the line commonly used by the humorist Dave Barry-"I am not making this up." 61 So what does it mean for the author of a brief, a judicial opinion, or a law review article to say "I am not making this up"? One possibility is that there are not that many legal propositions whose affirmation and denial are both supportable. Were that the case, then the fact that a proposition was not novel would provide some genuine, even if minimal, decision-guiding force. But if, on the other hand, Karl Llewellyn's famous "thrust and parry" is representative of the legal domain generally, 62 then it will typically be the case that 61 See, e.g. Dave Barry, Dave Barry Is Not Making This Up (1994). Like every other citation in this Essay, this one has an oddly ironic and self-referential double aspect. 62 Karl N. Llewellyn, Remarks on the Theory of Appellate Decision and the Rules or Canons About How Statutes Are to Be Construed, 3 Vand. L. Rev. 395, 401-06 (1950) . Llewellyn himself acknowledged that his skepticism about the outcome-there is some citation to a case, rule, or principle available to support virtually any legal proposition. And if that is so, then the requirement of "some" support will not be very much of a constraint. Judges frequently use the expression, "It won't write," to refer to situations in which there is no support or no argument for the result they would antecedently prefer to reach, 63 but in a dense legal system it is arguable that this predicament will be rare indeed. To the extent that this conclusion is true, and thus to the extent that there are few judicial opinions or law review articles that will not write, 64 a requirement of some support will be of little consequence. But although the requirement of support may not be very constraining, it is worth noting that this variety of citation is a species, albeit a weak one, of genuine authority. The author of a brief or opinion who uses support to deny genuine novelty is asking the reader to take the supported proposition as being at least slightly more plausible because it has been said before than had it not been. 65 And this is being done, typically, on the basis of the source's existence and not the substantive reasoning contained in it. One could well ask why the legal system is so concerned about the existence of one supporting "authority" even when the weight of au- 64 This is not to say that they should have been written. 65 One can draw an analogy from the law of evidence to understand the practice of citing sources. The standard for evidentiary relevance is that the evidence must have "any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence." Fed. R. Evid. 401. Likewise, the practical standard for citing a source may be that it simply makes a legal proposition more likely to be sound than if the source did not exist, which is still compatible with it being more likely unsound than sound. Virginia Law Review [Vol. 94:1931 thority might go in the other direction, but that is for another time.
The point here is only that even this weaker and arguably more common form of citation to authority is a variant on genuine authority and consistent with the authoritative character of law itself.
III. MUST REAL AUTHORITY BE "BINDING"?
What emerges from the foregoing discussion is the conclusion that authority can be at the same time both optional and genuinely authoritative when it is selected for reasons other than its intrinsic persuasiveness. And thus we see the very misleading nature of the phrase "persuasive authority." But there is still more work to do, because we must now attend to the widespread view that a mandatory authority is binding. This view, however, may also be mistaken, for it may be possible for an authority to be both mandatory and non-binding, depending on what it is we mean by "binding."
It is a commonplace in the foreign law debate for commentators, especially those sympathetic to the use of foreign or international law by American courts, to distinguish between "binding" (or, sometimes, "controlling") and "persuasive" (what we are now calling "optional") authority. They insist that the use of foreign law by American courts need not be perceived as threatening because its use would fall within the latter and not the former category. 66 In other words, it is said, foreign law need not be considered binding or controlling in order for it to be valuable and citable.
67 This conclusion may well be sound, but it is nevertheless important to clear up the widespread confusion arising from a failure to specify carefully what is meant by "binding." For when we typically think of some norm or constraint as binding, we think of it as inescapable, as leaving no choice, and, most importantly, as being absolute or non-overridable. When an authority is binding, therefore, the standard account is that the authority, especially if a precedent, must be followed or distinguished. 68 A binding authority is one that, under this account, is determinative within its scope. 66 See, e.g., Mark Tushnet, When Is Knowing Less Better than Knowing More? Unpacking the Controversy over Supreme Court Reference to Non-U.S. Law, 90 Minn. L. Rev. 1275 Rev. , 1284 Rev. -85 (2006 . 67 See, e.g., Jackson, supra note 1, at 116-20; Saunders, supra note 1, at 100-01. 68 There is no reason, however, why an authoritative prescription need be understood as absolute or determinative. Just as rights, rules, and obligations can serve as reasons for action or decision even if they can be overridden at times by stronger rights, rules, and obligations, 69 sources can also function as authorities without necessarily prevailing over all other sources, or even all other reasons for a decision. What there is a reason to do is different from what should be done, all things considered, just as what there is a right to do is different from what the right-holder actually gets to do, all things considered. Thus, my right to freedom of speech does not evaporate even when I am permissibly restricted from speaking because of a compelling state interest. 70 And so too, my obligation to keep my luncheon appointments and to teach my classes at the designated times does not disappear even when it is overridden by, say, my obligation to attend to ailing relatives.
With this account of what are sometimes called "prima facie" rights and obligations in hand, we can see with little difficulty how authorities can be authoritative without being conclusively authoritative. The existence of an authoritative reason is not inconsistent with there being other outweighing authoritative reasons or outweighing reasons of other kinds. When a court rules that even the crisp rules of an applicable statute must yield at times to the demands of justice, 71 it is saying that an undeniably applicable statute is to be understood as prima facie but not absolutely outcome pro-Virginia Law Review [Vol. 94:1931 ducing. In this sense, it is certainly true that most authorities are not binding or controlling in an absolute way. And the suggestion that treating some source as authoritative requires that the prescriptions emanating from that source must be followed, come what may, is simply not part of the concept of authority at all. Yet although neither mandatory nor optional authorities need be absolute in order to retain their authoritative status, it is important to recall from the conclusion of the previous section that even optional authorities can be genuinely authoritative. And this explains why those who object to the use of foreign law really do have, from their perspective, something to worry about. Neither the optional nor the non-conclusive aspect of using foreign law prevents it from being taken seriously as an authority, which is exactly what the objectors are concerned about. 72 Similarly, when courts issue no-precedential-effect rules for a class of cases, 73 their concern is not a worry that what the court has quickly and casually said in some earlier opinion will be totally controlling in a subsequent case. Rather, the worry is that what a court may have said entirely for the benefit of the parties and without careful (or any) consideration of the implications for other cases will even be used 72 See Richard A. Posner, How Judges Think 348- 49 (2008) . In fact it is rare for an American court to be asked to treat as authoritative the conclusions of a single foreign court. Far more common is the view that American courts should treat as nonconclusively authoritative the collective judgments of the community of nations, or the community of civilized nations, or the community of Western industrialized democracies, or some similar aggregation of other jurisdictions. See Waldron, supra note 1, at 144-45. I suspect, however, that Justice Scalia and his allies believe that the collective production of international opinion is essentially a questionable political process of groupthink. It is therefore not, they would argue, a genuinely interactive and self-correcting system in which, like Lord Mansfield's image of the common law working itself pure, Omychund v. Barker, 26 Eng. Rep. 15, 23 (Ch. 1744), group opinion is more reliable than individual opinion. See James Surowiecki, The Wisdom of Crowds (2004) . 73 See supra notes 4-7 and accompanying text. The cases subject to such an order are typically "publicly available, either electronically or in print. as a reason in subsequent cases. 74 The court simply wants to deny the authority, 75 even if not the absolute authority, of its own casual, rushed, or simply overly party-focused statements. 76 Similarly, when the Middlebury College Department of History prohibited its students from citing to Wikipedia, it was not (only) worried that Middlebury students would take whatever is in Wikipedia as absolute and unchallengeable gospel. That is a risk, but we would hope that for Middlebury students it is a remote one. What is less remote, however, is the possibility that Middlebury students will consider Wikipedia entries to be authoritative-to be serious sources of information-and this, even without the absolutism, is what the faculty presumably wishes to guard against. 77 In- 74 There is an interesting analytic point here. A court that makes a rule in Case 1 is, by virtue of the necessarily generalizing feature of all rules, making a rule that will presumptively apply in Case 2, Case 3, . . . , Case n. So when a court considers in Case 1 whether some rule that will generate the correct result in Case 1 will also generate the correct result in, say, Case 2, Case 3, and Case 4, it is open to the possibility that it might be required to reach the wrong all-things-considered result in Case 1, the case before it, in order to avoid providing reasons for future incorrect results in Cases 2, 3, and 4. See M.P. Golding, Principled Decision-Making and the Supreme Court, 63 Colum. L. Rev. 35, 49 (1963) Rev. 633, 637 (1995) . 75 The Anastasoff issue seems to involve the distinct questions of precedent-stripping and citation-prohibiting. See Michelman, supra note 5, at 562. Implicit in my argument here, however, is that the two may be more closely related than either the Anastasoff court or most of the commentators have appreciated. Citation is not just a pathway to precedent; it is the language the law uses to embody its precedential character. To prohibit the citation of decisions that may have precedential effect is to endorse the existence of secret law, the unacceptability of which explains the impetus for the new Rule 32.1 of the Federal Rules of Appellate Procedure. But a precedentstripping rule without a no-citation rule may be toothless, because even formally nonprecedential but still citable decisions may exert constraining and path-dependencycreating effects on future decisions. 76 Although the desire of a court both to say something and not to have that something stand as a precedent for future cases is mostly associated these days with the controversies about no-citation rules and about so-called unpublished opinions, this is essentially what the Supreme Court explicitly attempted to do in Bush v. Gore, 531 U.S. 98, 109 (2000). And it is noteworthy that in the eight years since that decision, it has never been cited by the Court itself, although it has been cited 221 times in state and lower federal courts. 77 I should note that it is hardly clear that Middlebury in fact made the correct decision. Wikipedia is notoriously prone to errors, but it is also notoriously more reliable deed, Middlebury's prohibition on Wikipedia is similar to the strong warnings against citing Corpus Juris Secundum or American Jurisprudence that are, among other things, a staple of legal writing instruction for first-year law students.
Thus, there is a shared worry of Justice Scalia and others with respect to foreign law, of the Middlebury History Department with respect to Wikipedia, of overworked appellate courts that dash off brief opinions for the benefit of the parties, of a legal system that frowns on citation to legal encyclopedias, and indeed of a Supreme Court that warns about the uniqueness of Bush v. Gore, that will not treat its denials of certiorari as authoritative, 78 and that in every one of its decisions warns against taking the syllabus as authority.
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And this is the worry that to recognize something as authority, even optional and non-conclusive authority, is to take it seriously as a source and thus to treat its guidance and information as worthy of respect. That a legal system premised to its core on the very notion of authority would worry about what it is treating as authoritative should come as little surprise.
IV. HOW DO AUTHORITIES BECOME AUTHORITATIVE?
Although I have drawn a seemingly sharp distinction between mandatory and optional authorities, the reality is more complex, and it is a reality that likely further fuels the worries of Justice Scalia, the Middlebury history department, the circuit judges guarding the purity of no-citation rules, and many others. For in reality, the status of a source as an authority is the product of an informal, evolving, and scalar process by which some sources become on many topics than not only the person who is consulting Wikipedia in the first place but also many other sources. If the Supreme Court of the United States in Bush v. Gore, 531 U.S. at 103, can rely on articles in the Omaha World-Herald for empirical propositions on electoral behavior (on which, see the very amusing footnote in Frederick Schauer, The Dilemma of Ignorance: PGA Tour, Inc. v. Casey Martin, 2001 Sup. Ct. Rev. 267, 287 n.62 (2002)), then it is not apparent to me that Wikipedia should be relegated to a lower category of authoritativeness. A court (or student) citing to an authority as an authority is acknowledging the comparative advantage of the authority over the author, and maybe even the comparative advantage of the authority over (some) other authorities. And it may well be true that Wikipedia in fact has at least one of these advantages for many topics. 78 progressively more and more authoritative as they are increasingly used and accepted. It was formerly the practice in English courts, for example, to treat as impermissible the citation in an argument or judicial opinion to a secondary source written by a still-living author. If the author of a treatise or (rarely) an article were dead, then citation was permissible, but not otherwise. The reasons for this practice remain somewhat obscure, but that is not important here. What is important is the fact that the prohibition gradually withered, a withering that commenced more or less when the House of Lords in 1945 cited to a work by the then-living Arthur Goodhart. 80 Once the first citation to a living secondary author appeared, subsequent courts became slightly less hesitant to do the same thing, and over time the practice became somewhat more acceptable.
There is nothing unusual about this example. Although H.L.A. Hart made famous the idea of a rule of recognition, 81 it is rare that formal rules determine what is to be recognized as law or as a legitimate citation in a legal brief, argument, or opinion. Rather, as Brian Simpson has insightfully described, 82 the recognition and non-recognition of law and legal sources is better understood as a practice in the Wittgensteinian sense: a practice in which lawyers, judges, commentators, and other legal actors gradually and in diffuse fashion determine what will count as a legitimate source-and thus what will count as law. Justice Scalia, the Middlebury history department, and the guardians of no-citation rules thus have some genuine basis for worrying that legitimizing the use of this or that source will set in motion a considerably more expansive process. Indeed, a legal citation has an important double aspect. A citation to a particular source is not only a statement by the citer that this is a good source but also a statement that sources of this type are legitimate. Citation practice is a practice, and thus an institution, and Virginia Law Review [Vol. 94:1931 consequently every citation to a particular source legitimizes the institution of using sources of that type. 83 What is especially intriguing is the transformation of authoritativeness. How does it come to be that optional or even prohibited authorities over time turn into mandatory ones? Although the Tenth Circuit would be doing nothing wrong by failing to cite to the Second Circuit in a securities case, the failure to cite to the most prominent court on securities matters would likely raise some eyebrows. And the higher the eyebrows are raised, the more that what is in some sense optional is in another sense mandatory. 84 The more there is an expectation of reliance on a certain kind of authority, the more an authority passes the threshold from optional to mandatory. For example, it is virtually impossible to argue or decide an evidence case in the Massachusetts Supreme Judicial Court without making reference to Liacos's Handbook of Massachusetts Evidence or its successor. 85 Likewise, it was formerly difficult to argue a Charter of Rights and Freedoms case in the Supreme Court of Canada without nodding to American Supreme Court decisions. 86 Jurisdictional boundaries are generally reliable markers of which authorities are optional and which are mandatory, but just as there are questionable within-jurisdiction authorities, 87 so too can there be non-questionable out-of-jurisdiction au-thorities. And it is likely that a further fear of Justice Scalia and others about the citation of foreign and international law is that at some point these out-of-jurisdiction sources will become not only legitimate sources but also mandatory ones. Thus, for Justice Scalia (and others) with reference to foreign and international law, for legal writing instructors counseling firstyear law students about which authorities are permissible citations and which are not, and for appellate courts wrestling with nocitation rules, the question is nothing less than what to count as law. When Justice Breyer, in Parents Involved in Community Schools v. Seattle School District No. 1, provides two pages of sources, mostly historical and administrative, and mostly not to be found in the briefs or the record below, 88 his citation practice not only speaks volumes about what for him counts as law and what it is for him to do law, but also, and perhaps more importantly, his citations serve an authoritative (although less so because he was in dissent) function in telling lawyers and judges what they can use to make legal arguments and thus in telling lawyers and judges what law is. 89 For Justice Scalia, Judge Posner, and others, the debate about foreign law is not a debate about citation. Instead, it is a debate about the rule of recognition or the grundnorm, to use Kelsen's term for a similar but not identical idea. 90 What Justice Scalia fears is precisely that the political and legal decisions of another nation, the world community, or the creators of international law will have actual influence and effect-as authority in the strong sense-on American law. What Justice Scalia and Judge Posner fear may to some of us appear to be more opportunity than threat, way to get a laugh. ('What are you planning to rely on to support that argument, Lester, the Ninth Amendment?')"); Thomas B. McAffee, A Critical Guide to the Ninth Amendment, 69 Temp. L. Rev. 61, 63 (1996) . And perhaps so too is the constitutional guarantee of a "republican form of government." U.S. Const. art. IV, § 4, cl. It is interesting that none of the rhetorical questions in the previous paragraph are strictly rhetorical. At least in American courts, citation practice is now undergoing rapid change, and we have seen a great increase not only in citations to non-American sources, but also to sources that not so many years ago would have been sneeringly dismissed as "non-legal. 
